BEFORE THE AIR QUALITY CONTROL COMMISSION
STATE OF COLORADO

REBUTTAL STATEMENT OF PUBLIC SERVICE COMPANY OF COLORADO doing
business as XCEL ENERGY

IN THE MATTER OF THE PROPOSED REVISIONS TO AMBIENT AIR QUALITY
STANDARDS REGULATION, REGULATION NUMBERS 3, 7, AND 11 FOR THE
DENVER METROPOLITAN & NORTH FRONT RANGE AREA OZONE ACTION PLAN

Public Service Company of Colorado (“PSCo”), doing business as Xcel Energy, hereby
submits its Rebuttal Statement in the above-captioned matter by and through its undersigned
counsel. PSCo submits this Rebuttal Statement pursuant to Air Quality Control Commission
Procedural Rule 1.5.5(5)(d).

I. EXECUTIVE SUMMARY

PSCo believes that Colorado Revised Statute § 25-7-105.1 prohibits the Air Quality
Control Commission (“AQCC”) from adopting the Air Pollution Control Division’s (“APCD’s”)
8-Hour Ozone Attainment Plan — Alternative Proposal #1 as it identifies control measures for
inclusion in the State Implementation Plan (“SIP”) that are not necessary for the Denver/North -
Front Range region to attain the 0.08 ppm 8-hour ozone National Ambient Air Quality Standard
(“NAAQS”). EPA mandated modeling and associated weight of evidence analyses demonstrate
that the region will attain the standard in 2010 without adoption of the proposed control
measures.

PSCo has not identified any other issues to be resolved by the AQCC that have not
already been raised by the other parties in their prehearing statements; will not call any witnesses
beyond those identified in its Prehearing Statement; and has not identified any exhibits for use at
the hearing.



II. RESPONSE TO ISSUES RAISED AT THE PREHEARING CONFERENCE AND
IN THE PARTIES’ PREHEARING STATEMENTS

Colo. Rev. Stat. § 25-7-105.1 Prohibits the Adoption of the 8-Hour Ozone Attainment
Plan — Alternative Proposal 1

Federal law requires the State of Colorado to submit a State Implementation Plan to EPA
no later than July 1, 2009, that contains measures necessary for the Denver/North Front Range
region to attain the 0.08 ppm 8-hour ozone NAAQS by November 2010. APCD, Denver Metro
Area & North Front Range Ozone Action Plan i (Sept. 2008) [hereinafter Action Plan]. The
State must demonstrate that these measures will attain the standard through the use of
photochemical grid dispersion modeling and a weight of evidence (WOE) analysis supporting
the model results if the maximum modeled 8-hour design value is between 0.082 ppm and 0.087
ppm at more than one ozone monitor. Id. at I-2, V-9. The photochemical modeling performed
by the State “meets EPA’s accepted margin of accuracy; is fully documented; sufficiently
accounts for projected future growth in ozone precursor emissions; and was used to determine
the effectiveness of NOx and/or VOC reductions.” Id. at I-2.

The State’s modeling demonstrates that all ozone monitors in the non-attainment area
will meet the 0.08 ppm 8-hour ozone NAAQS in 2010, based on emissions reductions “expected
from existing programs and regulations” (i.e., without any of the measures proposed by APCD in
Alternative Proposal 1). Action Plan at V-4. Since the model predicts that four of the monitors
will have 8-hour design values in 2010 between 0.082 and 0.084 ppm, the State performed the
necessary WOE analysis, described by the State as “a set of supplemental analyses...to support
the attainment determination.” Id. at V-9, V-10. This WOE analysis supports the modeled
attainment results. Id. at V-26.

Colorado Revised Statute § 25-7-105.1 prohibits the State from including any provision,
standard, or regulation in a SIP that is not required by Part D (non-attainment) or that is
otherwise more stringent than the Clean Air Act requires. Colo. Rev. Stat. § 25-7-105.1(1)
(2008) (containing other restrictions on the provisions, standards, and regulations that can be
included in a SIP). The Clean Air Act only requires that the State develop a SIP to attain the 8-
hour ozone NAAQS and does not mandate any of the controls identified in Alternative 1. Since
the Act only requires the State to adopt such measures as are necessary to attain the ozone
NAAQS, any measure that is unnecessary to attain the standard is “more stringent than” federal
law and cannot be included in the SIP pursuant to § 25-7-105.1. This conclusion is supported by
past AQCC, APCD, and EPA actions. See, e.g., S Colo. Code Regs. § 1001-14 VIIL.G
(documenting the AQCC’s removal of two control measures from the SIP related to Colorado
Spring’s status under the carbon monoxide NAAQS since the provisions were “not necessary to
maintain the NAAQS” and should not be included pursuant to § 25-7-105.1); 5 Colo. Code Regs.
§ 1001-20 I.D (containing AQCC’s approval of revisions in the SIP to maintain the PM;,
NAAQS in Pagosa Springs and Telluride as they did “not include any provisions that are not
necessary to maintain the NAAQS, or that are otherwise more stringent than requirements of the
federal act”); Clean Air Act Approval and Promulgation of State Implementation Plan for -
Colorado, Carbon Monoxide Attainment Demonstrations and Related SIP Elements for Denver



and Longmont, 62 Fed. Reg. 10690, 10692 (Mar. 10, 1997) (determining that the APCD
proposed 3.1% oxygenated fuels program was not “more stringent than the Act requires” under
§ 25-7-105.1 as the “SIP would be unable to demonstrate attainment of the NAAQS” without it);
APCD, Carbon Monoxide Redesignation Request and Maintenance Plan for the Fort Collins
Area 6 (July 18, 2002) (selecting the “no-controls-after-2003” option based on a modeling
demonstration of maintenance with the carbon monoxide NAAQS and rejecting all additional
control options under § 25-7-105.1). Adoption of Alternative 1 would therefore violate state law
since modeling demonstrates attainment without any further control measures.

As previously mentioned, the State’s modeling meets EPA’s accepted margin of accuracy
and its conclusions are further supported by the supplemental WOE analysis. This modeling
conforms with all federal requirements necessary to demonstrate attainment and “is the best tool
available to assess progress in reducing ozone concentrations and to integrate the hourly variable
inputs of emissions, meteorology and chemijstry over” an ozone season. Action Plan at V-2, V-3.
Second-guessing EPA’s requirements for an attainment demonstration based on a concern over a
margin of safety and allowing control measures to be included in the SIP that the model deems
unnecessary to meet the NAAQS would violate § 25-7-105.1 and set a dangerous precedent.
Such an action would be taken without any restraint or guidance on determining a safety factor
and would ignore the fact that margins of error are unbiased. If a model has a margin of error of
5% and predicts a value of 100, for example, it is equally likely that the actual value will be 95 or
105. Therefore, including measures that a model determines to be unnecessary for attainment
may in fact be even more unnecessary than predicted. To the extent that the AQCC wants to
adopt measures that provide for an additional safety factor beyond that ensured by the model
assumptions and WOE analyses, it cannot include them in the SIP.

Il ISSUES TO BE RESOLVED BY THE COMMISSION

PSCo has identified the issue discussed above for resolution by the AQCC. PSCo has not
identified any other issues to be resolved by the AQCC that have not already been raised by the
other parties in their prehearing statements.

IV. EXHIBITS

PSCo has not identified any exhibits for use at the hearing, but it reserves the right to
refer to documents relevant to the ozone rulemaking including, but not limited to: Federal
Register notices; federal and state statutes, regulations, guidance, and testimony; and judicial
opinions. PSCo also reserves the right to refer to the exhibits of any other parties to this .
rulemaking. This section supersedes the section in PSCo’s Prehearing Statement entitled
“Exhibits/Written Testimony.” ' '

V.  REBUTTAL WITNESSES

PSCo may call the individuals identified in its Prehearing Statement as rebuttal witnesses,
if necessary.



Respectfully submitted this 25th day of November, 2008.

FAEGRE & BENSON LLP

by S

Linda L. Rockwood

Eric J. Triplett

3200 Wells Fargo Center

1700 Lincoln Street

Denver, Colorado 80203

Telephone: (303) 607-3500

Facsimile: (303) 607-3600

Email: Irockwood@faegre.com
etriplett@faegre.com

ATTORNEYS FOR PUBLIC SERVICE
COMPANY OF COLORADO



CERTIFICATE OF SERVICE

The undersigned certifies that on this 25th day of November, 2008, a true and correct
copy of the foregoing REBUTTAL STATEMENT OF PUBLIC SERVICE COMPANY OF
COLORADQ was delivered via email to the following:

NAME
Air Quality Control Commission

REPRESENTED BY/ADDRESS
Barbara Roberts

TELEPHONE/FAX/EMAIL
barbarawroberts@gmail.com

Ashley Campsie ashley.campsie@ch2m.com

Rad Byerly hrbyerly@gmail.com

Doug Lempke Douglas.L.empke@state.co.us

Theresa Martin Theresa.Martin@state.co.us
Air Pollution Control Division Kirsten King Kirsten.King@state.co.us

Mike Silverstein - Mike. Silverstein@state.co.us
Office of the Attorney General Jerry Goad Jerry.Goad@state.co.us

Tom Roan Tom.Roan(@state.co.us

WildEarth Guardians

Jeremy Nichols

1 jnichols@wildearthguardians.org

Local Government Coalition

Pamela H. Milmoe
Gregg W. Thomas
Sabrina M. Williams

pmilmoe@bouldercounty.org
gregg.thomas@denvergov.org

sabrina.williams@denvergov.org

Suncor Energy

Jay Christopher
Michael E. Korenblat

jichristopher@suncor.com

mkorenblat@suncor.com

Colorado Ethanol Group
including:

ERAS

Pacific Ethanol, Inc.
Sterling Ethanol, LLC.
Yuma Ethanol, LLC.

Richard L. Griffith

Other Emails: -

ricklgrif@aol.com

patty.stulp@eras2.com
traphael@pacificethanol.net
dave.kramer@sterlingethanol.com

Environmental Defense Fund

Kevin Lynch

klynch@edf or

Environmental Systems Products

Allan L. Hale
Amanda A. Bradley
Matthew W. Spengler

ahale@halefriesen.com
abradley@halefriesen.com
mspengler@halefriesen.com

El Paso Western Pipelines

Daniel J. Schnee

daniel.schnee@elpaso.com

Colorado Mining Association

Ted Orf
Dianna L. Orf

law@orfco.net

Colorado Petroleum Association

Stan Dempsey, Jr.

Stan(@coloradopetroleumassociation.org

DCP Midstream, LP

Jeffrey W. Schwarz

ischwarz@cksmb.com

. Denver Regional Council Of Steve Cook scook(@drcog.org
Governments
Colorado Oil & Gas Association Meg Collins meg.collins@coga.org

Kenneth A. Wonstolen
Benjamin Vetter

kwonstolen@fulbright.com
bvetter@fulbright.com

Anadarko Petroleum
Noble Energy

Whiting Oil and Gas Exploration Corp
Williams Production RMT Company

John R. Jacus
Todd A. Weaver
Abby J. Gaffney

john.jacus@dgslaw.com

todd.weaver@dgslaw.com

abby.gaffney@dgslaw.com

Encana Oil & Gas (USA) Inc.

Diane M. Blieszner

diane.blieszner@EnCana.com

Colin G. Harris éolin.harris@hro.com
Regional Air Quality Council Kenneth Lloyd klloyd@raqe.org

North Front Range Metropolitan
Planning Organization

Suzette Mallette

smallette@nfrmpo.org

fb.us.3433425.01



